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This case is before the court on the objection by Jefferson
Federal Savings and Loan Association (“Jefferson Federal”) to
confirmation of debtors’ proposed chapter 13 plan. At issue is
whet her certain real property owned and conveyed in trust by
Margaret Lenka as security for a prom ssory note executed by her
and the debtors, Eddie and Ml anie Lenka, in favor of Jefferson
Federal on March 3, 1995, is also security for a subsequent | oan
made to the debtors alone by Jefferson Federal on March 5, 1996.
As discussed below, the court finds that the loan of March 5,
1996, is not secured by Mirgaret Lenka' s real property and
accordi ngly, overrul es Jef ferson Federal ' s obj ecti on to
confirmation. The follow ng constitutes the court’s findings of
fact and conclusions of law pursuant to Fed. R Cv. P. 52(a),
as incorporated by Fed. R Bankr. P. 7052. This is a core

proceeding. 28 U S.C. § 157(b)(2)(L).

l.

The pertinent facts along with the two prom ssory notes and
the deed of trust in question have been stipulated by the
parties in a joint pretrial statenent. Those stipul ations
establish that on March 3, 1995, the debtors and Margaret Lenka,
the nother of Eddie Lenka, executed an adjustable rate

prom ssory note to Jefferson Federal in the anpunt of



$57,500.00, to be repaid in 300 nmonthly installnents, in the
unadj usted initial anpount of $492.42. As security for the |oan,
the debtors and Margaret Lenka executed that sane day a deed of
trust in favor of Jefferson Federal <conveying in trust the
debtors’ real property and Margaret Lenka's real property,
consisting of the debtors’ residence and the residence of
Mar gar et Lenka, respectively.

A year later on March 5, 1996, the debtors al one executed
a promissory note in favor of Jefferson Federal in the anount of
$18,392.29. That note states on its face that it is secured by
liens against the titles of three notor vehicles owned by the
debtors, a 1985 Chevrol et pickup, a 1992 Chevrolet Cavalier and
a 1982 Chevrolet Canaro. The note further provides that
“collateral securing other loans with [Jefferson Federal] nay
al so secure this loan.”

The debtors filed the petition initiating this chapter 13
case on March 14, 1996. On April 10, 1996, Jefferson Federal
filed two proofs of clains, one in the amount of $57,973.32 for
the loan of March 3, 1995, and the other in the anount of
$18,692.29 for the subsequent |oan of March 5, 1996. The pl an
as presently proposed by the debtors treats the March 3, 1995
loan as fully secured, with Jefferson Federal to be paid its

nont hl y mai nt enance paynent of $492.42 and the arrearage thereon



of $1,141.00 in nonthly paynents of $30.00 w thout interest. As
for the loan of March 5, 1996, the debtors propose to pay
Jef ferson Federal the value of the vehicles, $9,800.00, plus ten
percent interest in nonthly paynents of $210.00, wth the
bal ance of the claim in the ampunt of $8,892.29 to be paid as
unsecur ed.

Jefferson Federal has not objected to the debtors’ proposed
treatnent of its claim arising out of the March 3, 1995 | oan,
nor does it dispute the valuation of the vehicles pledged in the
March 5, 1996 note. Jefferson Federal contends, however, that
this second loan is secured not only by the vehicles, but also
by the parcels of real property pledged by the debtors and
Margaret Lenka in the earlier loan and that, therefore, it is
not being paid the value of its allowed secured claim as
required by 11 US. C 8§ 1325(a)(5).* Jefferson Federal’s
position is based on a “dragnet” or “other indebtedness”
provision in the deed of trust which states that, in addition to

securing the March 3, 1995 note, the deed of trust is nade “TO

I'n order for a plan to be confirmed, section 1325(a)(5) of
the Bankruptcy Code requires that, unless the creditor accepts
the plan or its collateral is surrendered, each allowed secured
claim provided for by the plan nust retain its lien and “the
value, as of the effective date of the plan, of property to be
di stributed under the plan on account of such claim [nust be]
not |less than the allowed anmount of such claim?”



SECURE to Lender ... (c) the repaynent of any other sum ow ng
from Borrower to Lender, whether presently ow ng, or hereafter
incurred.”?

The parties agree that the real property owned and pl edged
by the debtors in the deed of trust is not sufficient to secure
both the March 3, 1995 note and the bal ance of the March 5, 1996
| oan. However, there is sufficient equity in the real property
owned by Mirgaret Lenka to render Jefferson Federal fully
secured if the deed of trust collateralizes the March 5, 1996
loan to the debtors. It is the position of the debtors that
Margaret Lenka’s real property does not secure this | oan because
Mar garet Lenka never consented to allow ng her residence to be
collateral for the loan of March 5, 1996. The debtors note
that, unlike the |loan of March 3, 1995, Margaret Lenka did not
execute the March 5, 1996 note as a borrower, nor did she

execute a continuing guaranty which the debtors contend is

2A dragnet clause is one which, on its face, purports to
i nclude within the coverage of the deed of trust all present and
future indebtedness owed by the borrower to the lender in
addition to the specific debt being secured by the deed of

trust. O her nanmes given by the courts include anaconda,
congl onerate, other indebtedness, open end, blanket, or omibus
cl auses. See MIton Roberts, Annotation, Debts Included in
Provision of Mrtgage Purporting to Cover Al Future and

Exi sting Debts (Dragnet C ause)— Mddern Status, 3 A L.R 4th
690, 694-95 n.3 (1981).



requi red by Tenn. Cooe ANN. 8§ 47-12-107.° Jefferson Federal responds
that consent was given by Margaret Lenka in the deed of trust
pursuant to the docunent’s dragnet clause and that execution of
a continuing guaranty as contenplated by Tenn. Cooe ANN. 8 47-12-
107 is not necessary because Jefferson Federal does not seek to
hol d Margaret Lenka personally liable for the March 5, 1996 |oan
to the debtors, only a determnation that her real property is
collateral for this debt.

The parties have requested that the court rule on these
I ssues based on the stipulations of fact submtted to the court
by the parties. There is no dispute as to the validity of the
docunents in question which consist of the two prom ssory notes
and deed of trust, and the parties agree that the deed of trust

is avalid lien against the real property described therein.

STEnNN. CooE ANN. 8 47-12-107 provides as foll ows:

(a) Notwi thstanding any provision to the contrary, no
continuing guaranty or suretyship agreenent which
guarantees the performance of all present and future
obligations shall be enforceable against a surety
unl ess the individual or organization agrees in
witing to guarantee the future obligation; provided,
that no additional witing or guarantee shall be
required, at the tinme of the advance, for advances
which are permtted pursuant to the ternms of the
guaranty or suretyship agreenent.

(b) The provisions of this section only apply when the
i ndebt edness of the principal debtor arises from
personal obligations, and do not apply when the
I ndebt edness arises from commercial obligations.
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1.
Dragnet clauses have |ong been recognized and enforced by

Tennessee courts according to their terns. See Wllie v. First
American National Bank (In re WIllie), 157 B.R 623, 625-26
(Bankr. M D. Tenn. 1993); Rogers v. First Tennessee Bank, N A

738 S.W2d 635, 636-37 (Tenn. App. 1987); Duncan v. C ai borne
County Bank, 705 S.W2d 663, 664-65 (Tenn. App. 1985). In 1983,

the Tennessee |legislature endorsed the use of such clauses in
debt instrunments by the enactnent of Teww. Cooe AWN. 8§ 47-50-
112(b), which provides the foll ow ng:

Any contract, security agreenent, note, deed of trust,
or other security instrunent, in witing and signed or
endorsed by the party to be bound, that provides that
the security interest granted therein also secures
ot her indebtedness, be it unsecured, comer ci al ,
credit card, or consuner indebtedness, shall be deened
to evidence the true intentions of the parties, and
shall be enforced as witten; provided, that nothing

herein shall limt the right of any party to contest
the agreenent on the basis that it was procured by
fraud or limt the right of any party to assert any

other rights or defense provided by comon |aw or
statutory law in regard to contracts.

See Inre Wllie, 157 B.R at 625.

The focus of reported decisions by the Tennessee courts is
whet her the |anguage contained in the dragnet clause is plain
and unanbi guous such that a [|ayperson could conprehend its

meani ng. See In re WIlie, 157 B.R at 626, citing Mirdock



Acceptance Corp. v. Jones, 362 S.W2d 266, 270 (Tenn. App.
1961); Wight v. Lincoln County Bank, 465 S.W2d 877, 880 (Tenn.
App. 1970); Johnson v. Mdland Bank & Trust Co., 715 S.W2d 607,
612 (Tenn. App. 1986); and Rogers, 738 S.W2d at 636-37. |If the

| anguage is plain and unambi guous, a court nust consider the
intention of the parties to a deed of trust to be what the plain

| anguage therein declares it to be. See Mdland Bank & Trust
Co., 715 S.W2d at 611-12, quoting Lincoln County Bank, 465

S.W2d at 880-81.
The relevant |anguage of the deed of trust in the present
case states as foll ows:

TO SECURE to Lender (a) the repaynent of the
i ndebt edness evidenced by Borrower’s note dated 3-3-95
(herein “Note”), in the principal sum of $57,500.00,
with i nt er est t her eon, provi di ng for nont hl y
installments of principal and interest, wth the
bal ance of the indebtedness, if not sooner paid, due
and payable on 3-1-2020; the paynment of all other
sunms, wth interest thereon, advanced in accordance
herewith to protect the security of this Deed of
Trust; and the performance of the covenants and
agreenents of Borrower herein contained; and (b) the
repaynent of any future advances, wth interest
thereon, nmde to Borrower by Lender pursuant to
paragraph 21 (herein “Future Advances”) of the Master
Form Deed of Trust incorporated herein; and (c) the
repaynent of any other sum owing from Borrower to
Lender, whet her presently oW ng, or her eaft er
I ncurred.

Subsection (c) of this paragraph clearly provides that the

deed of trust secures not only the note executed by the parties



in connection therewith, but any other suns owed by “Borrower to
Lender,” now or in the future. The critical determnation for
this court is: who is the “Borrower”? Is each of the three
i ndi viduals who signed the note and deed of trust a “Borrower”
such that a future loan to just one or tw of the three is
secured by the dragnet clause? O does “Borrower” refer to the
three individuals collectively, as a unit, such that only future
|l oans incurred by all three persons together fall wthin the
paraneters of the dragnet provision?
The only definition of “Borrower” found in the deed of
trust is that set forth in the opening paragraph which provides
as follows:
TH'S DEED OF TRUST is nmde this 3rd day of March,
1995, anong the Gantor, EDDIE W LEMKA and wfe,
MELANIE J. LEMKA and MARGARET LEMKA, Single (herein
“Borrower”), DAVID M TILSON of Hanblen County,
Tennessee, (herein “Trustee”), and the Beneficiary,
JEFFERSON FEDERAL SAVINGS AND LOAN ASSOCI ATION, a
corporation organized and existing under the |aws of
Tennessee, whose address is 219 East First North
Street, Mrristown, Tennessee 37814 (herein “Lender”).

The singular word “Borrower” is used throughout the deed of

trust and the closing line of the deed of trust recites “IN

W TNESS WHEREOF, borrower has executed this deed of trust.”

This Jlanguage is followed by the individual signatures of

Mar garet Lenka, Eddie W Lenka, and Melanie J. Lenka. No ot her



definition of borrower is set forth in the deed of trust* or even
in the note executed contenporaneously therewith by the parties.?®
The note sinply refers to the borrower in the first person
(e.g., “I promse,” “l must repay”) and is signed by the debtors
and Margaret Lenka.

Consi deration of the |anguage used in these docunents | eads
the court to the conclusion that the average |ayman readi ng the
deed of trust would understand that the dragnet provision covers
any existing or future Jloans to the borrower in that
transaction, which is “Eddie W Lenka, Mlanie J. Lenka, and
Margaret Lenka” collectively, not just any one of the three.

Based on this reading, the court nust find that the parties

“The deed of trust incorporates into its provisions all of
the covenants, conditions, obligations and powers set forth in
a Master Form Deed of Trust (“Master Forni). Because of the
possibility that further definition of borrower would be found
in the Master Form the court requested that Jefferson Federal
file a certified copy of the Master Form A review of the
certified copy reveals no definition of borrower or any other
provi sion which would aid the court in its determ nation of the
parties’ intentions in this respect, although it appears that a
page of the Master Form was mssing from the certified copy
filed with the court.

°It is a general rule of construction that a deed of trust
and a note secured by it are deenmed to be parts of one
transaction and are to be construed together as such, with the
intention of the parties to be determ ned from an exam nation of
both unless there is an irreconcilable difference between the
two docunents. See 19 Tewn. Juwrs. Mrtgages and Deeds of Trust
8§ 19 n.13.1 (1995 supp.), citing Ferguson v. Peoples National
Bank, 800 S.W2d 181 (Tenn. 1990).
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i ntended to secure only future advances or other indebtedness of
the three individuals together. If it had been the intent of
the parties to secure the individual debts of each, the deed of
trust could have sinply provided that it secures any other sum

owi ng from Borrower “or any of them” “jointly or severally” or
simlar such |anguage, which is the customary nethod to include
the future debts of any of the parties. See Citizens Bank &

Trust Co. of Washington v. Gbson, 490 N E. 2d 728, 729 (Ind.
1986) (“The custonmary nmethod to include future several debt under
a nortgage is to include a phrase such as ‘the indebtedness of
the nortgagors or either of them’”). See, e.g., Rogers, 738
S.W2d at 636-37 (“whether several, joint or joint and several,”
“or any of thent); Duncan, 705 S.W2d at 664 (“or either of
thent); and Lincoln County Bank, 465 S W2d at 877 (“the
under si gned, or either of theni).

Al though there is no reported Tennessee decision wth
simlar pertinent facts, courts from other jurisdictions have
| i kewi se reached this conclusion in construing dragnet clauses
with simlar |anguage. See Bank of Wodson v. Hibbitts, 626
S.W2d 133 (Tex. App. 1981), rehearing denied (1981)(deed of
trust executed by nother, son and son's wfe conveying real
property owned solely by nother to secure note executed by all
three along with any future indebtedness “owi ng by nortgagors to

11



nort gagee” only secured future indebtedness owed by all three
not either or any of the three); Ctizens Bank & Trust Co., 490
N.E.2d at 728 (nortgage wherein nortgagor, defined jointly as
husband and wi fe, conveyed the couples’ real property to secure
“all indebtedness of nortgagor and borrowers to Mortgagee
whet her now existing or hereinafter incurred” did not cover
separate indebtedness thereafter incurred by husband); Holiday
Inns, Inc. v. Susher-Schaefer Investnent Co., 259 N W2d 179
(Mch. App. 1977)(“Where there are three co-nortgagors and the
dragnet clause refers to these nortgagors as ‘party of the first
part’ and ‘grantor’ and covers the indebtedness of the
‘grantor,’ notes subsequently signed by only one of the co-
nortgagors are not secured by the nortgage.”); and Anericus
Finance Co. v. WIlson, 7 S E 2d 259 (Ga. 1940)(security deed
executed by three individuals as “grantor” was not security for
subsequent debt of just one of the individuals because it was
not an indebtedness of the “grantor” wthin the neaning of the
security deed).

The Tennessee cases cited by Jefferson Federal in its brief
in support of its assertion that the dragnet clause in the
present case secures future debts of any of the borrowers either
turn on facts and |anguage dissimlar from the present case or

are not on point. As observed by the debtors in their brief,
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both Bank of Roane County v. Renfro, 1988 W. 20524 (Tenn. App.
March 4, 1988) and Rogers <concerned a single nmaker and
subsequent (Bank of Roane County) or concurrent (Rogers) | oans
to the respective maker. There was no issue in those cases as
to whether the dragnet clause included |loans to the borrowers
col l ectively, individually or both.

Arguably the case of Mirdock Acceptance Corp. presents the
best authority for Jefferson Federal’s position. In that case,
the court had before it a deed of trust executed by a husband
and wife conveying their residence as security for a $5,000.00
line of credit to the husband for floor plan financing of his
used car business. Mrdock Acceptance Corp., 362 S.W2d at 267.
After the husband subsequently defaulted on other debts to the
| ender, the I|ender sought to apply the collateral previously
pl edged by the husband and wife to the entire indebtedness owed
by the husband, even though it exceeded $5, 000.00, based upon
dragnet |anguage in the deed of trust securing “any and all
ot her i ndebtedness now or at any tine due by the undersigned to
the said Kensinger Acceptance Corporation.” | d. The wfe
argued that this provision only covered future loans to the
couple jointly. The court disagreed and found for the |ender,
concluding that “the average |ayman woul d understand [the other

i ndebt edness clause] to nean that all indebtedness owed to

13



Kensi nger by either or both of the signers of the deed of trust
woul d be secured by the deed of trust.” Id. at 270.

The crucial difference between Miurdock Acceptance Corp. and
the present case is that, unlike the facts herein, the borrower
in Mirdock was exactly the same on both the original
i ndebt edness and the subsequent ones. The husband al one signed
the original note and the husband al one was the obligor on the
subsequent debts. The deed of trust in that case clearly
covered future advances and any | ayperson reading the provision
woul d have understood that the deed of trust would secure not
only the note executed contenporaneously by the husband but al so
future advances to the husband. The wife's argunent to the
contrary was sinply not tenable. Furthernore, the deed of trust
in Murdock Acceptance Corp. provided no definition of borrower,
unli ke the deed of trust in the present case which in its
openi ng paragraph refers to the three individuals collectively
as “Borrower.” Accordi ngly, Mirdock Acceptance Corporation is
di stingui shable from the present case and, therefore, is not

controlling.

[,
The court having concluded from the plain and unanbi guous

| anguage of the deed of trust that only future loans to the

14



debtors and Margaret Lenka collectively are secured by the deed
of trust, it follows that the loan of March 5, 1996 to the
debtors alone is not secured by the real property of Margaret
Lenka conveyed in the deed of trust.® That is not to say,
however, that the |oan of March 5, 1996, extended to the debtors
is not collateralized by the debtors’ real property since the
debtors clearly evidenced their intention to do so by signing
t he subsequent note of March 5 which recited that “coll ateral
securing other loans with [Jefferson Federal] mmy also secure
this loan.”

Jefferson Federal’s objection to confirmation is accordingly
overrul ed. An order will be entered in conformance with this
menor andum opi ni on.

FI LED:. Septenber 26, 1996

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE

®’n light of the foregoing, it is not necessary for the
court to address the debtors’ argunent regarding whether a
continuing guarantee was required to be signed by Margaret
Lenka.
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